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EDITED BY ROBERT SMITH. this ails in the following words: ‘It Glas 1831, he was, and still is, a resident in 
PUBLISHED WEEKLY. ordered by the court that the clerk of the | the Cherokee nation; and that the said sup- 

court to which any writ of error shall be di-| posed crime or crimes, and each of them were 
Price Two Dollars per annum, payable in advance. a 7 tae ; op ; : ; r 
Buberrigtions and Payments received by rected, may make return of the same by trans- committed, if « ommitted at all, at the town of 
WILLIAM SALTER, mitting a true copy of the record, and of all| New Echota, in the said Cherokee nation, out 

CARPENTER STREET, YOUR DOORS BELOW SEVENTH: proceeding in the same under his hand and_| of the jurisdiction of this court, and not in 
PHILADELPHIA. 4 of the court.” ; | the county of Gwinnett, or elsewhere within the 

ate i Milk Mahi This has been done. But the signature of ‘jurisdic tion of this court : : And this defendant 
[From the National Intelligencer.) the judge has not been added to that of the} saith, that he is a citizen of the state of Ver- 

THE CHEROKEE CASE. lclerk. The law does not require it. The | mont, one of the United States of America, 
Opinion of the Supreme Court, delivered by rule does not require it. j and that he entered the aforesaid Cherokee 
Mr. Chief Justice Marshall, January Term, In the case of Martin vs. Hunter’s* lessee, | nation, in the capacity of a duly authorized 
1832. an exception was taken to the return of the| missionary of the American Board of Com- 


Samvet A. Woncester vs. Tur State or Georcr. |fefusal of the state court to enter a prior| imissioners for Foreign Missions, under the 
This cause, in every point of view in which| |judgment of reversal by this court, because it}authority of the president of the United 
: ,aUuSe, 3 ' . . 
it can be placed, is of the deepest interest. was not made by the judge of the state court | States, and has not since been required by 
The defendant is a state. a member of the|t® Which the writ was directed; but the ex-|him to leave it: that he was, at the time of his 
‘ s 

Union, which has exercised the powers of|°° ption was overruled, - “5 return was held | arrest, engaged in preac hing the gospel to the 
government over a people who deny its juris-| |sufficient. In Buel vs. Van Ness,t also a writ| |Cherokee Indians, and in translating the sa- 
‘ . lof error to a state court, the record was au-|cred Scriptures into their lan yuage, with the 

diction, and are under the protection of the ’ 
United States. thenticated in the same manner. No excep-| permission and approval of the said Cherokee 
The plaintiff is a citizen of the state of|tion was taken to it. These were civil cases. | nation, and in accordance with the human po- 
Vermont, condemned to hard labour for four But it has been truly said at the bar, that, in/licy of the government of the United States 
years in the penitentiary of Georgia, under |'¢ »gard to this process, the law makes no dis-|for the civilization and improvement of the 

. ’ 

colour of an act which he alleges to be repug- | ‘tinction between a criminal and civil case. | Indians; and that his residence there, for this 


nant to the constitution, laws, and treaties, of | /he same return is required in both. If the| purpose, is the residence charged in the afore- 





the United States | sanction of the court could be necessary for|said indictment: and this defendant further 

The legislative power of a state, the con-|the establishment of this position, it has been | saith, that this prosecution the state of Geor- 
She ple , UG e . | ° . ° 

trolling power of the constitution and laws of |Silently given. {gia ought not to have or maintain, because, 


the United States, the rights, if they have any, i Mé« ‘ulloe th vs. the State of Maryland,t was | ihe saith, that several treaties have, from time 
the political existence of a once oniiitiamaee © qui tam action, brought to recover a penalty, | |to time, been entered into between the United 
and powerful people, the personal liberty of a and the record was authenticated by the seal|States and the Cherokee nation of Indians, 
citizen, are all involved in the subject now to ‘of the court and the signature of the clerk,|to wit: at Hopewe Il, on the 28th day of No- 
be considered. en that of a judge. Brown et al. Vs. the | vembe r, 1785; at Hols ton, on the 2d day of 

It behoves this court, in every case, more State of Maryland, was an indictment for a July, 1791; at Philadelphia, on the 26th day 
especially in this, to examine into its jurisdic- | \fine of forfeiture. ‘The record in this case,|of June, 1794; at ‘Tellico, on the 2d day of 
tion with scrutinizing eyes, before it proceeds | too, was authenticated by the seal of the court | October, 1798; at Tellico, on the 24th day of 
to the exercise of a power which is contro- land the certificate of the clerk. ‘The prac- | Oc tober, 1804 ; at Tellico, on the 25th day of 
verted. tice is both ways. |Oc ‘tober, 1805; at Tellico, on the 27th day of 

The firat step in the performance of this’ The record, then, according to the judicia- | Oc tober, 1805 ; at Washingtoncity, on the 7th 
duty is the inquiry whether the record is pro-|'Y @¢ts and the rule and practice of the court, |day of January, 1805; at Washington city, on 


perly before the court. jis regularly before us. the 22d day of March, 1816; at the Chicka- 
It is certified by the clerk of the court! The more important inquiry is, does it ex-|saw Counc il House, on the 14th day of Sep- 
which pronounced the judgment of condem-| hibit a case cognizable by this tribunal? |tember, 1816; at the Cherokee Agency, on 


nation under which the plaintiff in error is| The indictment c harges the plaintiff in er-| the 8th day of July, 1817; and at Washington 
imprisoned, and is also authenticated by the |For and others, being white persons, with the |city, on the 22d day of February, 1819; all 
; s als 
- . ‘Sra . 7 YS > > 

seal of the court. It is returned with, and| fence of “residing within the limits of the | whic h treaties have been duly ratified by the 
annexed to a writ of error issued in regular! Cherokee nation without a license,” and|Senate of the United States of America; and 
form, the citation being signed by one of the!“ without having taken the oath to support and | by which treaties, the United States of Ameri- 
associate jugdes of the supreme court, and idefend the constitution and laws of the state|ca acknowledge the said Cherokee nation to 
served on the governor and attorney general of Georgia.” | be a sovereign nation, authorized to govern 
of the state more than thirty days before| The defendant in the state court appeared | themselves, and all persons who have settled 
commencement of the term to which the writ| i” proper person, and filed the following plea:| within their territory, free from any right of 
of error was returnable. “ And the said Samuel A. Worcester, in his| legislative interference by the several states 

The judicial act,* so far as it prescribes|W" proper person, comes and says, that this|}composing the United States of America, in 
the mode of proceeding, appears to have been {court ought not to take further cognizance of| reference to acts done within their own terri- 

: , ‘ 





literally pursued. the action and prosecution aforesaid, because, | tory; and by which treaties the whole of the 
In February, 1797, a rulet was made on he says, that, on the 15th day of July, i in the| territory now occupied by the Cherokee na- 

, c 
tial cespubaiionih tion, on the east of the Mississipi, has been 
* Judicial act, sec. 22, 25, v. 2, p. 64, 65. * Ist Wh. 304, 361. +8th Wh. 312, |Solemnly guaranteed to them; all of which 


+6 Wh. Rules. +4th Wh. 316. treaties are existing treaties at this day, and 





en i 


ox 


F oa os 














































ee ie 







































































































ot 














we 











ton apr 











ey ee ae ee 





















































one ot, 2a aeaemelledal wed 


OT hes eden 
eee 
























































mrs 











peste 




















ee 
































ee 


a 

















Sawer 
Kedar 




















Born 














Sere 








oY 





. pene. ae 

















4 





ee 


ee ee 
cee 


178 
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in full force. 


the aforesaid territory is acknowledged to lie| 
without the jurisdiction of the several states 
composing the Union of the United States; | 
and it is thereby specially stipulated, that the| 
citizens of the United States shall not enter| 
the aforesaid territory, even on a visit, with-| 
out a passport from the governor of a state, 
or from some one duly authorized thereto, by | 
the president of the United States; all of 
which will more fully and at large appear, by| 
reference to the aforesaid treaties. And this| 
defendant saith, that the several acts charged! 
in the bill of indictment, were done, or omit-| 
ted to be done, if at all, within the same ter-| 
ritory so recognized as belonging to the said| 
nation, and so, as aforesaid, held by them un- 
der the guaranty of the United States: that, | 
for those acts, the defendant is not amenable} 
to the laws of Georgia, nor to the jurisdiction 
of the courts of the said state; and that the! 
laws of the state of Georgia, which profess! 
to add the said territory to the several adja-! 
cent counties of the said state, and to exte nd| 
the laws of Georgia over the said territory,| 
and persons inhabiting the same ; and, in par-| 
ticular, the act on which this indictment rs. 
this defendant is grounded, to wit: “ An ac | 
entitled an act to prevent the exercise of as-| 
sumed and arbitrary power, by all persons, 
under pretext of authority from the Cherokee| 
Indians, and their laws, and to prevent white! 
persons from residing within that part of the 
chartered limits of Georgia, ofcupied by the 
Cherokee Indians, and to provide a guard for! 
the protection of the gold mines, and to en-| 
force the laws of the state within the aforesaid 
territory,” are repugnant to the aforesaid trea- 
ties, which, according to the constitution of 
the United States, compose a part of the su-! 
preme law of the land; and that these laws of 
Georgia are, therefore, uncunstitutional, void 
and of no effect; that the said laws of Geor- 
gia are also unconstitutional and void, because 
they impair the obligation of the various con-! 
tracts formed by and between the aforesaid | 
Cherokee nation and the said United States of | 
America, as above recited: also, that the said 
laws of Georgia are uncons stitutional and void, | 
because they 
regulate and control the intercourse with th 
said Cherokee nation, which, 
constitution, belongs exclusively to the con- 
gress of the United States; and because the 
said laws are repugnant to the statute of the| 
United States, passed on the day of 





‘composing the United States of 


By these treaties, and particu-| and the court sentenced him to hard labour,|ercising jurisdition in this case. 
larly by the treaties of Hopewell and Holston,| in the penitentiary, for the term of four years.| however unpleasant, cannot be avoided. 


By overruling this plea, the court decided 
| that the matter it contained was not a bar to 
ithe action. The plea, therefore, must be ex- 
amined for the purpose of determining whe- 
ther it makes a case which brings the party 
within the provisions of the 2 5th section of the 
“ Act to establish the judicial courts of the 
United States.” 

The plea avers that the residence, charged 
in the indictment, was under the authority of 
the preside nt of the United States, and with 
the permission and approval of the Cherokee 
nation. ‘hat the treaties subsisting between 
the United States and the Cherokees, acknow- 
ledge their right as a sovereign nation to go- 


|vern themselves and all persons who have set- 


tled within their territory, free from any right 
of legislative interference by the seve ‘ral states 
America. 
That the act under which the prosecution was 
instituted is repugnant to the said treaties, 
and is, therefore, unconstitutional and void. 
That the said act, is, also, unconstitutional ; 
because it interferes with, and attempts to re- 
vulate and control, the intercourse with the 


| Cherokee nation, which belongs, exclusively, 


to congress ; and, because, also, it is repug- 
nant to the statute of the United States, enti- 


'tled * An act to regulate trade and intercourse 


with the Indian tribes, and to preserve peace 
on the frontiers.’ 
Let the averments of this plea be compared 


| with the 25th section of the judicial act. 


That section enumerates the cases in which 
the final judgment or decree of a state court 
may be revised in the supreme court of the 
United States. These are, “ where is drawn 
in question the validity of a treaty, or statute 
of, or an authority exercised under the United 
States, and the decision is against their vali- 


, dity ; or where is drawn in question the vali- 


dity of a statute of, or an authority exercised 


' o . . 
‘under, any state, on the ground of their being 


repugnant to the constitution, treaties, or laws 
of the United States, and the decision is in fa- 
vour of such their validity ; or where is drawn 
in question the construction of any clause of 
the constitution, or of a tre aty, or statute of, 


interfere with, and attempt to|or commission held under, the United States, 


and the decision is against the title, right, pri- 


by the said|vilege, or exemption, specially set up or claim- 


ed by either party, under such clause of the ; said 

le -onstitution, treaty, statute, or commission.” 
The indictment and plea, in this case, draw 

jin question, we think, the validity of the trea- 


March, 1802, entitled “An act to regul: ite | tie s made by the U flited States with the Che. 


trade and intercourse with the Indian tribes 
and to preserve peace on the frontiers :” and| 
that, therefore, this court has no jurisdiction | 


to cause this’ defendant to make further or! 


other answer to the said bill of indictment, or 
further to try and punish this defendant for the 
said supposed offence or offences alleged in 
the bill of indictment, or any of them: 
And, therefore, this defendant prays judgment 
whether he shall he held bound to answer 
further to said indictment.” 


This plea was overruled by the court. And) 


the prisoner, being arraigned, 
guilty. 


pleaded not 
The jury found a verdict against him, 


s,|rokee Indians. 


If not so, their construction 
is certainly drawn in question ; and the deci- 
sion has been, if not against their validity— 
“against the right,” privilege, or exemption, 
spe cially set up andclaimed under them.” They 
also draw into question the validity of a statute 
of the state of Georgia, “ on the ground of its 
being repugnant to the constitution, treaties, 
and laws of the United States, and the deci- 
sion is in favour of its validity.” 

It is, then, we think, too clear for contro. 
versy, that the act of Congress, by which this 
court is constituted, has given it the power, 
and, of course, imposed on it the duty, of ex- 


This duty, 
Those 
who fill the judicial department have no dis- 
cretion in selecting the subjects to be brought 
before them. We must examine the defence 
set up in this plea. We must enquire and 
decide whether the act of the legislature of 
Georgia, under which the plantiff in error has 
been prosecuted and condemned, be consist- 
ent with, or repugnant to, the constitution, 
laws, and treaties, of the United States. 

It has been said at the bar, that the acts of 
the legislature of Georgia seize on the whole 
Cherokee country, parcel it out among the 
neighbouring counties of the state, extend her 
code over the whole country, abolish its insti- 
tutions and its laws, and annihilate its politi- 
cal existence 

If this be the general effect of the system, 
let us inquire into the effect of the particular 
statute and section on which the indictment is 
founded. 

It enacts, that, “all white persons residing 
within the limits of the Cherokee nation on 
the first day of March next, or at any time 
thereafter, without a license or permit from 
his excellency, the governor, or from such 
agent as his excellency the governor shall 
authorize to grant such permit or license, and 
who shall not have taken the oath hereinafter 
required, shall be guilty of a high misdemea- 
nour, and upon conviction thereof, shall be 
punished by confinement to the penitentiary, 
at hard labour, for a term of not less than*four 
years, 

The 11th section authorizes the governor, 
“should he deem it necessary for the protec- 
tion of the mines, or the enforcement of the laws 
in force within the Cherokee nation, to raise 
and organize a guard,” &c 

The 13th section enacts * ‘that the said guard 
or any member of them, shall be, and they are 
hereby, authorized and empowered to arrest 
any person legally charged with or detected in 
a violation of the laws of this state, and to con- 
vey, as soon as practicable, the person so ar- 
rested before a justice of the peace, judge of 
the superior, or justice of inferior court of this 
state, to be dealt with according to law.”’ 

The extra territorial power of every legisla- 
ture being limited in its action, to its own citi- 
zens or subjects, the very passage of this act is 
an assertion of jurisdiction over the Cherokee 
nation, and of the rights and powers conse- 
quent on jurisdiction. 

The first step, then, in the inquiry which the 
constitution and laws impose on this court, is 
an examination of the rightfulness of this claim. 

America, separated from Europe by a wide 
ocean, was inhabited by a distinct people, di- 
vided into separate nations, independent of each 
other and of the rest of the world, having in- 
stitutions of their own, and governing them- 
selves by their own laws. It is difficult to com- 
prehend the proposition, that the inhabitants of 
either quarter of the globe could have rightful 
original claims of dominion over the inhabitants 
of the other, or over the lands they occupied; 
or that the discovery of either by the other 
should give the discoverer rights in the country 
discovered which annul the pre-existing rights 
of its ancient possessors. 
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erties 


After lying concealed for a series of ages, | far as they existed merely in theory, or were 


the enterprise of Europe, guided by nautical 
science, conducted some of her adventurous 
sons into this western world. They found it 
in possession of a people who had made small 
progress in agriculture or manufactures, and 
whose general employment was war, hunting, 
and fishing. 

Did these adventurers, by sailing along the 
coast, and occasionally landing on it, acquire 
for the several governments to whom they be- 
longed, or by whom they were commissioned, 
a rightful property in the soil, from the Atlan- 
tic to the Pacific; or rightful dominion over the 
numerous people who occupied it ? Or has na- 
ture or the great Creator of all things conferred | 


in their nature only exclusive of the claims of 
other European nations, they still retain their | 
original character, and remain dormant. So 
far as they have been practically exerted, they, 
exist in fact, are understood by both parties, 
are asserted by the one, and admitted by the | 
other. 

Soon after Great Britain determined on! 
planting colonies in America, the king grant- 
ed charters to companies of his subjects, who 
associated for the purpose of carrying the views 
of the crown into effect, and of enriching them- | 
selves. The first of these charters was made | 


} 


ly not considered as the subjects of Penn, or 
occupying his lands during his pleasure. 

The same clause is introduced into the 
charter to Lord Baltimore. 

The charter to Georgia professes to be 
granted for the charitable purposes of ena- 
bling poor subjects to gain a comfortable sub- 
sistence by cultivating lands in the American 
provinces, “at present waste and desolate.”’ 
It recites, “and whereas our provinces in 
North America have been frequently ravaged 
by Indian enemies, more especially that of 
South Carolina, which in the late war, by the 
neighbouring savages, was laid waste by fire 


before possession was taken of any part of the |and sword, and great numbers of the English 


country. ‘They purport generally to convey 


inhabitants miserably massacred; and our 


their rights over hunters and fishermen, or ag-! the soil, from the Atlantic to the South Sea. |loving subjects who now inhabit there, by 


riculturists and manufacturers ? 
But power, war, conquest, give rights, which | 
after possession, are conceded by the world, | 


This soil was occupied by numerous and war- 
like nations, equally willing and able to defend 
their possessions. The extravagant and absurd 


and which can never be controverted by those} idea, that the feeble settlements made on the 
on whom they descend. We proceed, then to| sea coast, or the companies under whom they 
the actual state of things, having glanced at| were made, acquired legitimate power by them 
their origin; because holding it in our recollec-| to govern the people, or occupy the lands from 


tion might shed some light on existing preten-| 
sions. 

The great maritime powers of Europe dis- 
covered and visited different parts of this conti- 
nent at nearly thesame time. The object was 
too immense for any one of them to grasp the 
whole, and the claimants were too powerful to 
submit to the exclusive or unreasonable pre- 
tensions of any single potentate. ‘To avoid 
bloody conflicts, which might terminate disas- 
trously to all, it was necessary for the nations 


their respective rights as between themselves. | 
This principle, suggested by the actual state of 
things, was “ that discovery gave title to the 
government by whose subjects or by whose au- 


thority it was made, against all other European 





sea to sea, did not enter the mind of any man. 
They were well understood to convey the title 
which, according to the common law of Euro- 
pean sovereigns respecting America, they 
might rightfully convey, and no more. ‘This 
was the exclusive right of purchasing such 
lands as the natives were willing to sell. ‘The 
crown could not be understood to grant what 


reason of the smallness of their numbers, will, 
in case of any new war, be exposed to the 


i like calamities, inasmuch as their whole south- 


ern frontier continueth unsettled, and lieth 
open to the said savages.”’ 

These motives for planting the new colony 
are incompatible with the lofiy ideas of grant- 
ing the soil, and all its inhabitants, from sea to 
sea. ‘They demonstrate the truth, that these 
grants asserted a title against Europeans only, 
and were considered as blank paper, so far as 
the rights of the natives were concerned. 
The power of war is given only for defence, 
not for conquest. 

The charters contain passages showing one 


the crown did not affect to claim, nor was it so/of their objects to be the civilization of the 


understood. 


Indians, and their conversion to Christianity— 


| The power of making war is conferred by|objects to be accomplished by conciliating 
of Europe to establish some principle which all| these charters on these colonies, but defensive | conduct and good example, not by extermina- 
would acknowledge, and which should decide| war alone seems to have been contemplated. | tion. 


In the first charter to the first and second co- 


lonies, they are empowered, “for their seve-|,¢ 
ral defences to encounter, expulse, repel, and | 


; 


resist, all persons who shall, without license, 
attempt to inhabit ‘* within the said precincts 


governments, which title might be consumma-| and limits of the said several colonies, or that 


ted by possession.’’* 

This principle, acknowledged by all Europe- 
ans, because it was the interest of all to ac- 
knowledge it, gave to the nation making the 
discovery, as its inevitable consequence, the 
sole right of acquiring the soil, and making 
settlements on it. It was an exclusive princi- 
ple, which shut out the right of competition 
among those who had agreed to it; not one 
which could annul the previous rights of those 
who had not agreed to it. It regulated the 
right given by discovery among the European 





shall enterprise or attempt at any time hereaf- 
ter, the least detriment or annoyance of the 
said several colonies or plantations. 

The charter to Connecticut concludes a 
general power to make defensive war with 
these terms: “and upon just causes to in- 
vade and destroy the natives, or other ene- 
mies of the said colony.” 

The same power, in the same words, is 
conferred on the government of Rhode 
Island. 


This power to repel invasion, and, upon 


The actual state of things, and the practice 
‘uropean nations, on so much of the 
American continent as lies between the Mis- 
| sissippi and the Atlantic, explain their claims 
and the charters they granted. Their preten- 
sions unavoidably interfered with each other ; 
|though the discovery of one was admitted by 
all to exclude the claim of any other, the ex- 
tent of that discovery was the subject of un- 
ceasing contest. Bloody conflicts arose be- 
tween them, which gave importance and se- 
curity to the neighbouring nations. Fierce 
jand warlike in their character, they might be 
formidable enemies or effective friends. In- 
istead of rousing their resentments, by assert- 
ing claims to their lands, or to dominion over 
their persons, their alliance was sought by 
flattering professions, and purchased by rich 


discoverers ; but could not affect the rights of} just cause, to invade and destroy the natives, ipresents. ‘The English, the French, and the 


those already in possession, either as aborigin- 
al occupants, or as occupants by virtue of a 
discovery made before the memory of man. 
It gave the exclusive right to purchase, but did 
not found that right on a denial of the right of 
the possessor to sell. 

The relation between the Europeans and the 
natives was determined in each case by the 
particular government which asserted and 
could maintain this pre-emptive privilege in the 
particular place. The United States succeed- 
ed to all the claims of Great Britain, both ter- 
ritorial and political ; but no attempt, so far as 
is known, has been made to enlarge them. So 





* 8 Wheaton, 573. 


ea ee 


authorizes offensive as well as defensive war, Spaniards, were equally competitors for their 
. oe) oh i x : j i an " . 
but only “on just cause. he very terms | friendship and their aid. Not well acquaint- 


imply the existence of a country to be invad- 
ed, and of an enemy who has given just cause 
of war. 

The charter to Wm. Penn contains the fol- 
lowing recital: “and because, in so remote a 
country, near so many barbarous nations, the 
incursions, as well of the savages themselves 
as of other enemies, pirates and robbers, may 
probably be feared, therefore we have given,” 
&c. ‘The instrument then confers the power 
of war. 

These barbarous nations whose incursions 
were feared, and to repel whose incursions 
the power to make war was given, were sure- 


ed with the exact meaning of words, nor sup- 
posing it to be material whether they were 
called the subjects or the children of their fa- 
ther in Europe ; lavish in professions of duty 
and affection, in return for the rich presents 
they received; so long as their actual inde- 
pendence was untouched, and their right to 
self-government acknowledged, they were 
willing to profess dependence on the power 
which furnished supplies of which they were 
in absolute need, and restrained dangerous in- 
truders from entering their country ; and this 
was probably the sense in which the term was 
understood by them. 
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Certain it is, that our history furnishes no. still reserved to the said Indians, as aforesaid, 
example from the first settlement of our coun- forthwith to remove themselves from such set- 
try, of any attempt, on the part of the crown,| tlements.” 
to interfere with the internal affairs of the In-| A proclamation, issued by Governor Gage, 
dians, farther than keep out the agents of|in 1772, contains the following passage:— 
foreign powers, who, as traders or otherwise, Whereas, many persons, contrary to the posi- 
might seduce them into foreign alliances.) tive orders of the king upon this subject, have 
The king purchased their lands when they| undertaken to make settlements beyond the 
were willing to sell, at a price they were will-| boundaries fixed by the treaties made with the 
ing to take ; but never coerced a surrender of) indian nations, which boundaries ought to 
them. He also purchased their alliance and| serve as a barrier between the whites and the 
dependence by subsidies ; but never intruded| said nations,” particularly on the Ouabache, 
into the interior of their affairs, or interfered| the proclamation orders such persons to quit 
with their self-government, so far as respect-| these countries without delay. 
ed themselves only. Such was the policy of Great Britain to- 

The general views of Great Britain, with} wards the Indian nations inhabiting the terri- 
regard to the Indians, were detailed by Mr.\tory from which she excluded all other Euro- 
Stuart, superintendent of Indian affairs, in a} peans; such her claims, and such her practical 
speech delivered at Mobile, in the presence of) exposition of the charters she had granted: she 
several persons of distinction, soon after the) considered them as nations capable of main- 
peace of 1763. Towards the conclusion he) taining the relations of peace and war; ol go- 


‘mies are brought to reasonable terms of ac- 
|commodation,’’ &c. 

3d. The third article stipulates, among 
other things, a free passage for the American 
| troops through the Delaware nation, and en- 
|gages that they shall be furnished with provi- 
sions and other necessaries at their value. 

“4th. For the better security of the peace 
and friendship now entered into by the con- 
tracting parties against all infractions of the 
same by the citizens of either party, to the pre- 
judice of the other, neither party shall proceed 
to the infliction of punishments on the citizens 
of the other, otherwise than by securing the 
offender or offenders, by imprisonment, or any 
other competent means, till a fair and impartial 
trial can be had by judges or juries of both 
parties, as near as can be to the laws, customs, 
and usages of the contracting parties, and na- 
tural justice,” &c. 

5th. The fifth article regulates the trade 


says—“ Lastly, I inform you that it is the] verning themselves, under her protection; and | between the contracting parties, in a manuer 


king’s order to all his governors and subjects] she mnade treaties with them, the obligation of 
to treat the Indians with justice and humanity,| which she acknowledged. 

and to forbear all encroachments on the terri-| ‘This was the settled state of things when the 
tories allotted to them; accordingly, all indi-| war of our Revolution commenced. ‘The in- 
viduals are prohibited from purchasing any of} fluence of our enemy was established; her re- 
your lands ; but, as you know that your white} sources enabled her to keep up that influence; 
brethren cannot feed you when you visit|and the colonists had much cause for the ap- 
them, unless you give them grounds to plant,| prehension that the Indian nations | would, as 
it is expected that you will cede lands to the| the allies of Great Britain, add their arms to 
king for that purpose. But, whenever you|hers. his, as was to be expected, became an 


entirely equal. 


6th. The sixth article is entitled to pecu- 
liar attention, as it contains a disclaimer of de- 
signs which were, at that time, ascribed to the 
United States, by their enemies, and from the 
imputation of which congress was then pecu- 
liarly anxious to free the Government. It is 
‘in these words: * Whereas the enemies of the 
| United States have endeavoured, by every arti- 
\fice in their power, to possess the Indians in 





shall be pleased to surrender any of your ter-| object of great solicitude to congress. Far | seneral with an opinion that it is the design of 
ritories to his majesty, it must be done, for| from advancing a claim to their lands, or as-|\the States aforesaid to extirpate the Indians, 
the future, at a public meeting of your na-|serting any right of dominion over them, Con- \and take possession of their country: ‘To obvi- 
tion, when the governors of the provinces, or} gress resolved * that the securing and preserv- 


the superintendent shall be present, and ob- 
tain the consent of all your people. 


ing the friendship of the Indian nations, ap- 


boundaries of your hunting grounds will be| these colonies.” 


accurately fixed, and no settlement permitted 
to be made upon thei. 
sured that all treaties with you will be faithful- 
ly kept, so it is expected that you also will be 
careful strictly to observe them.” 


The early journals of congress exhibit the 


As you may be as-| most anxious desire to conciliate the Indian 


nations. ‘Three Indian departments were es- 
tablished; and commissioners appointed in 
each, * to treat with the Indians in their re- 


The proclamation issued by the king of|spective departments, in the name and in be- 


Great Britain, in 1763, soon after the ratifica- 
tion of the articles of peace, forbids the gov- 
ernors of any of the colonies to grant warrants} 
of survey, or pass patents upon any lands 
whatever, which not having been ceded to, o1 


purchased by us (the king) as aforesaid, are 


reserved to the said Indians, or any of them. 

The proclamation proceeds, “and we do 
further declare it to be our royal will and 
pleasure, for the present, as aforesaid, to re- 
serve, under our sovereignty, protection, and 
dominion, for the use of said Indians, all the 
lands and territories’’ “ lying to the westward 
of the sources of the rivers which fall into the 
sea, from the west and north-west as aforesaid: 
and we do hereby strictly forbid, on pain of 
our displeasure, all our loving subjects from 
making any purchases or settlements what- 
ever, or taking possession of any of the lands 
above reserved, without our special leave and 
license for that purpose first obtained. 

“And we do further strictly enjoin and re- 


half of the united colonies, in order to pre- 
serve peace and friendship with the said In- 
dians, and to prevent their taking any part in 
the present commotions.”’ 

‘The most strenuous exertions were made to 
procure those supplies on which Indian friend- 
ship was supposed to depend, and every thing 
which might excite hostility was avoided. 

The first treaty was made with the Dela- 
wares, in September, 1778. 

The language of equality in which it is 
drawn, evinces the temper with which the ne- 
gotiation was undertaken, and the opinion 
which then prevailed in the United States. 

“Ist. That all offences or acts of hostility, 


ate such false suggestion, the United States do 
engage to guarantee to the aforesaid nation of 





The] pears to be a subject of the utmost moment to| Delawares, and their heirs, all their territorial 


rights, in the fullest and most ample manner, 
\as it hath been bounded by former treaties, as 
long as the said Delaware nation shall abide 
iby, and hold fast, the chain of friendship now 
lentered into.” 


The parties further agree, that other tribes, 
\friendly to the interest of the United States, 


‘may be invited to forma State, whereof the 


| Delaware nation shall be the head, and have a 


|representation in congress. 

This treaty, in its language, and in its provi- 
jsone. is formed, as near as may be, on the mo- 
idel of treaties between the crowned heads of 
| Europe. 

The sixth article shows how congress then 
treated the injurious calumny of cherishing de- 


signs unfriendly to the political and civil rights 
of the Indians. 


During the war of the Revolution, the Che- 
rokees took part with the British. After its 
termination, the United States, though desirous 


by one or either of the contracting parties |of peace, did not feel its necessity so strong as 


against the other, be mutually forgiven, and bu-|while the war continued. 


Their political situ- 


ried in the depth of oblivion, never more to be|ation being changed, they might very well 


had in remembrance. 


think it advisable to assume a higher tone, and 


“2d. That a perpetual peace and friend-|to impress on the Cherokees the same respect 
ship shall, from henceforth, take place and sub-/|for congress which was before felt for the 


sist between the contracting parties aforesaid, |king of Great Britain. 

uire all persons whatever, who have, either| through all succeeding generations: and if ei- 
wilfully or inadvertently, seated themselves up-|ther of the parties are engaged in a just and 
on any lands within the countries above de-| necessary war, with any other nation or na- 
scribed, or upon any other lands, which, not| tions, that then each shall assist the other, in 
having been ceded to, or purchased by us, are| due proportion to their abilities, till their ene- 


This may account for 
the language of the treaty of Hopewell. 
There is the more reason for supposing that 
the Cherokee chiefs were not very critical 
judges of the language, from the fact that eve- 
ry one makes his mark; no chief was capable 
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of signing his name. It is probable the treaty| ply the destruction of the protected. The 
was interpreted to them. }manner in which this stipulation was under- 
The treaty is introduced with the declaration, | stood by the American government, is explain- 
that “ the commissioners plenipotentiary of the ed by the language and acts of our first presi- 
United States give peace to all the Cherokees, | dent. 
and receive them into the favour and protec-| ‘The fourth article draws the boundary be- 
tion of the United States of America on the fol-|tween the Indians and citizens of the United 
lowing conditions.” 'States. But, in describing this boundary, the 
When the United States gave peace, did they | term“ allotted,” and the term“ hunting ground” 
not also receive it? Were not both parties are used. 
desirous of it? If we consult the history of the| Is it reasonable to suppose, that the Indians 
day, does it not inform us that the United States} who could not write, ard most probably could 
were at least as anxious to obtain itas the Che-|not read, who certainly were not critical 
rokees ? We may ask further: Did the Chero-|judges of our language, should distinguish the 
kees come to the seat of the American govern-| word “allotted” from the words “ marked out.” 
ment to solicit peace, or did the American| The actual subject of contract was the dividing 
commissioners go to them to obtain it? The} line between the two nations, and their atten- 
treaty was made at Hopewell, notat New-York. | tion may very well be supposed to have been) 


The word “ give,” then, has no real importance} confined to that subject. 


attached to it. 


When in fact, they) 
were ceding lands to the United States, and’ 


The first and second articles stipulate for|describing the extent of their cession, it may) 
the mutual restoration of prisoners, and are of| very well be supposed that they might not un- 


course equal. 

The third article acknowledges the Chero- 
kees to be under the protection of the United 
States of America, and of no other power. 

This stipulation is found in Indian treaties 


generally. It was introduced into their treaties| the whole transaction, that it must, we think,! vention of injuries and oppression.” 


with Great Britain, and may probably be found 
in those with other European powers. Its ori- 
gin may be traced to the nature of their con- 
nection with those powers; and its true mean- 
ing is discerned in their relative situation. 

The general law of European sovereigns, re- 
specting their claims in America, limited the 


} 








derstand the term employed, as indicating that 
instead of granting they were receiving lands. | 
If the term would admit of no other significa-| 
tion, which is not conceded, its being misunder- | 
stood is so apparent, results so necessarily from| 


be taken in the sense in which it was most ob-| 
viously used. 

So with respect to the words “ hunting! 
grounds.’ Hunting was at that time the prin-| 
cipal occupation of the Indians, and their land 
was more used for that purpose than for any) 
other. It could not, however, be supposed, | 





necessary meaning, and a departure from the 
construction, which has been uniformly put on 
them. ‘The great subject of the article is, the 
Indian trade. ‘The influence it gave, made it 
desirable that congress should possess it. ‘The 
commissioners brought forward the claim, with 
the profession that their motive was, “ the be- 
nefit and comfort of the Indians, and the pre- 
vention of injuries or oppressions.” ‘This may 
be true, as respects the regulation of all affairs 
connected with their trade, but cannot be true, 
as respects the management of all their affairs. 
The most important of these is the cession of 
their lands, and security against intruders on 
them. Is it credible, that they could have con- 
sidered themselves as surrendering to the United 
States the right to dictate their future cessions, 
and the terms on which they should be made ? 
or to compel their submission to the violence 
of disorderly and licentious intruders? It is 
equally inconceivable that they could have 
supposed themselves, by a phrase thus slipped 
into an article, on another and most interesting 
subject, to have divested themselves of the right 
of self-government on subjects not connected 
with trade. Such a measure could not be for 
“their benefit and comfort,”’ or for “ the pre- 
Such a 
construction would be inconsistent with the 
spirit of this and of all subsequent treaties; es- 
pecially of those articles which recognize the 
right of the Cherokees to declare hostilities, 
and to make war. It would convert a treaty 
of peace covertly into an act, annihilating the 
political existence of one of the parties. Had 


intercourse of Indians, in a great degree, to|that any intention existed of restricting the full} such a result been intended, it would have 
the particular potentate, whose ultimate right/use of the lands they reserved. 


of domain was acknowledged by the others. 


This was the general state of things in times of of no concern, whether 


peace. 


To the United States, it could be a matter 


The consequence was, that their supplies were | an occasional village, an occasional corn field, 


derived chiefly from that nation, and their trade 
confined to it. Goods, indispensable to their 
comfort, in the shape of presents were received 
from the same hand. What was of still more 
importance, the strong hand of government 
was interposed to restrain the disorderly and 
licentious from intrusions into their country, 
from encroachments on their lands, and from 
those acts of violence which were often attend- 
ed by reciprocal murder. The Indians _per- 
ceived in this protection, only what was bene- 
ficial to themselves—an engagement to punish 
aggressions on them. It involved practically 
no claim to their lands, no dominion over their 
persons. It merely bound the mation to the 
British crown, as a dependant ally, claiming 
the protection of a powerful friend and neigh- 
bour, and receiving the advantages of that pro- 
tection without involving a surrender of their 
national character. 

This is the true meaning of the stipulation; and 
is undoubtedly the sense in which it was made. 
Neither the British government nor the Che- 
rokees ever understood it otherwise. 

The same stipulation entered into with the 
United States, is undoubtedly to be construed 
in the same manner. ‘They receive the Che- 
rokee nation into their favour and protection. 
The Cherokees acknowledge themselves to be 
under the protection of the United States, and 
of no other power. Protection does not im- 


interrupted, and gave some variety to the 
scene. 

These terms had been used in their treaties 
with Great Britain, and had never been mis- 
understood. ‘They had never been supposed 


to unply a right in the British Government to| 
take their lands, or to interfere with their in-| established 


ternal government. 

The Eth article withdraws the protection of 
the United States from any citizen who has 
settled or shall settle on the lands allotted to 
the Indians, for their hunting grounds; and sti- 
pulates that, if he shall not remove within six 
months, the Indians may punish him. 

The 6th and 7th articles stipulate for the 
punishment of the citizens of either country, 
who may commit offences on or against the 
citizens of the other. The only inference to 
be drawn of them is, that the United States 
considered the Cherokees as a nation. 

The 9th article is in these words: “ For the 
benefit and comfort of the Indians, and for the 
prevention of injuries or oppressions on the 
part of the citizens or Indians, the United 
States in congress assembled, shall have the 
sole and exclusive right of regulating the trade 
with the Indians, and managing all their affuirs, 
as they think proper.” 

To construe the expression “ managing all 
their affairs,’ into a surrender of self-govern- 
ment, would be, we think, a perversion of their 





* 
been openly avowed. 


This treaty contains a few terms capable of 


their whole territory| being used ina sense which could not have 
It was sometimes changed in war.| was devoted to hunting grounds, or whether 


been intended at the time, and which is incon- 
sistent with the practical construction which 
has always been put upon them; but its es- 
sential articles treat the Cherokees as a nation 
'capable of maintaining the relations of peace 
}and war; and ascertain the boundaries be- 
| tween them and the United States. 

The treaty of Hopewell seems not to have 
a solid peace. ‘To accommo- 
date the differences still existing between the 
state of Georgia and the Cherokee nation, 
the treaty of Holston was negotiated, in July, 
1791. ‘The existing constitution of the United 
States had been then adopted, and the govern- 
ment, having more intrinsic capacity to en- 
force its just claims, was perhaps less mindful 
of high sounding expressions denoting superi- 
ority. We hear no more of giving peace to 
the Cherokees. The mutual desire of esta- 
blishing permanent peace and friendship, and 
of removing all causes of war, is honestly 
avowed, and, in pursuance of this desire, the 
first article declares, that there shall be perpe- 
tual peace and friendship between all the citi- 
zens of the United States of America, and all 
the individuals composing the Cherokee na- 
tion. 

The second article repeats the important 
acknowledgment, that the Cherokee nation is 
under the protection of the United States of 
America, and of no other sovereign whatso- 
ever. 

The meaning of this has been already ex- 
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plained. The Indian nations were, from their | 
situation, necessarily dependent on some fo- 
reign potentate for the supply of their essential | 
wants, and for their protection from lawless 
and injurious intrusions into their country. 


That power was naturally termed their pro-| 


tector. 


| States for that protection ; 





and of course pledging the faith of the United 
has been frequently 
renewed, and is now in full force. 

To the general pledge of protection have 
been added several specific pledges, deemed 
valuable by the Indians. Some of these re- 


They had been arranged under the} strain the citizens of the United States from 


protection of Great Britain ; but the extin-| encroachments on the Cherokee country, and 


guishment of the British power in their neigh- 
bourhood, and the establishment of that of the 
United States in its place, led naturally to the 
declaration on the part of the Cherokees, that 
they were under the protection of the United 
States, and of no other power. They assumed 
the relation with the United States which had 
before subsisted with Great Britain. 

This relation was that of a nation claiming 
and receiving the protection of one more 
powerful ; not that of individuals abandoning 
their national character, and submitting as sub- 
jects to the laws of a master. 

_ The third article contains a perfectly equal 
stipulation for the surrender of prisoners. 

The fourth article declares, that ‘‘ the boun- 
dary between the United States and the Chero- 
kee nation shall be as follows: Beginning,’ 
&c. We hear no more of “allotments,” or 
of “ hunting grounds.”’ A boundary is descri- 
bed, between nation and nation, by mutual 
consent. ‘The national character of each, the 
ability of each, to establish this boundary, is 
acknowledged by the other. 
ever all disputes, it is agreed that it shall be 
plainly marked by commissioners, to be ap-| 
pointed by each party ; and, in onder to extin- 
guish for ever all claim of the Cherokees to the 
edded lands, an additional consideration is to 
be paid by the United States. For this addi- 
tional consideration the Cherokees release al! 
right to the ceded land, for ever. 

By the fifth article, the Cherokees allow the 
United States a road through their country, 
and the navigation of the Tennessee river. 
The acceptance of these cessions is an acknow- 
ledgment of the right of the Cherokees to make 
or withhold them. 

By the sixth article it is agreed, on the part 
of the Cherokees, that the United States shall 
have the sole and exclusive right of regulating 
their trade. No claim is made to the “ man- 
agement of all their affairs.” ‘The stipulation 
has already been explained. The observation| 


To preclude for | 


provide for the punishment of intruders. 
From the commencement of our govern- 
ment, congress passed acts to regulate the 
trade and intercourse with the Indians, which 
treat them as nations, respect their rights, and 
manifest a firm purpose to aflord that protec- 
tion which treaties stipulate. All these acts, 


commenced, congress was composed of an as- 
semblage of deputies, acting under specific 
powers granted by the legislatures, conven- 
tions of the several colonies. It was a great 
popular movement, not perfectly organized, 
nor were the respective powers of those who 
were entrusted with the management of affairs 
accurately defined. ‘The necessities of our si- 
tuation produced a general conviction that 
those measures which concerned all, must be 
transacted by a body in which the representa- 
tives of all were assembled, and which could 
command the confidence of all; congress, 
therefore, was considered as invested with all 
the powers of war and peace, and congress 


and especially that of 1802, which is still in| dissolved our connection with the mother coun- 


force, manifestly consider the several Indian 
nations as distinct political communities, hav-| 
ing territorial boundaries, within which their | 
authority is exclusive, and having a right toall 
the lands within these boundaries, which is not | 
only acknowledged, but guaranteed by the Uni-| 
ted States. 
In 1819, congress passed an act for promot- | 
ing those humane designs of civilizing the 
neighbouring Indians, which had long been 
cherished by the executive. It enacts, ** that, | 
for the purpose of providing against the fur- 
ther decline and final extinction of the [ndian 
tribes adjoining to the frontier settlements of 
the United States, and for introducing among 
them the habits and arts of civilization, the 
| president of the United States shall be, and he 
is hereby authorized, in every case where he 
jshall judge improvement in the habits and con- 
idition of such Indians practicable, and that the 
means of instruction can be introduced, with 
their own consent, to employ capable persons, 
|of good moral character, to instruct them in 
the mode of agriculture suited to their situa- 
tion ; and for teaching their children in read- 
ing, writing, and arithmetic ; and for perform- 
ing such other duties as may be enjoined, 
according to such instructions and rules as the 
president may give and prescribe for the regu- 
Hation of their conduct in the discharge of their} 
| duties.” : 
| ‘This act avowedly contemplates the preser- 
vation of the Indian nations as an object sought | 
by the United States, and proposes to effect) 
this object by civilizing and converting them 
| from hunters into agriculturists. Though the 








may be repeated, that the stipulation is itself| Cherokees had already made considerable pro- 


an admission of their right to make or refuse 
it. 

3y the seventh article, the United States 
solemnly guaranty to the Cherokee nation all 
their lands not hereby ceded. 

The eighth article relinquishes to the Che- 
rokees any citizens of the United States who 
may settle on their lands, and the ninth forbids 
any citizen of the United States to hunt on 
their lands, or to enter their country without a 
passport. 

The remaining articles are equal, and con- 
tein stipulations which would be made only 
with a nation admitted to be capable of govern- 
ing itself. 

This treaty, thus explicitly recognising the 
national character of the Cherokees, and their 
right of self-government; thus guarantying 
their lands ; assuming the duty of protection, 


gress in this improvement, it cannot be doubt-| 
ed that the general words of the act compre- 
ances them. Their advance inthe “ habits and 
arts of civilization,”’ rather encouraged perse- 
verance in the laudable exertions still further 





to meliorate theircondition. This act furnishes| 
strong additional evidence of a settled purpose| 
to fix the Indians in their country by giving 
them security at home. 

The treaties and laws of the United States 
contemplate the Indian territory as completely | 
separated from that of the States ; and provide 
that all intercourse with them shall be carried 
on exclusively by the governmentof the Union. 

Is this the rightful exercise of power, or is 
it usurpation ? 

While these states were colonies, this power, | 
in its utmost extent, was admitted to reside in| 
the crown. When our revolutionary struggle | 


itry, and declared these United Colonies to be 


independent States. Without any written de- 
finition of powers, they employed diplomatic 
agents to represent the United States at the 
several courts of Europe; oflered to negoti- 
ate treaties with them, and did actually nego- 
tiate treaties with them. From the same ne- 
cessity, and on the same principles, congress 
assumed the management of Indian affairs; 
first in the name of these United Colonies, and 
afterwards in the name of the United States. 
Karly attempts were made at negotiation, and 
to regulate trade with them. These not pro- 
ving successful, war was carried on under the 
direction and with the forces of the United 
States, and the efforts to make peace by treaty 
were earnest and incessant. The confedera- 
tion found congressin the exercise of the same 
powers of peace and war, in our relations with 
Indian nations, as with those of Europe. Such 
was the state of things when the confederation 
was adopted. That instrument surrendered 
the powers of peace and war to congress, and 
prohibited them to the states, respectively, un- 
less a state be actually invaded, * or shall have 
received certain advice of a resolution being 
formed by some nation of Indians to invade 
such state, and the danger is so imminentas not 
to admit of delay till the United States in con- 
gress assembled can be consulted.” 

This instrument also gave the United States 
in Congress assembled the sole and exclusive 
right of “regulating the trade and managing 
all the affairs with the Indians, not members 
of any of the states: Provided, ‘that the le- 
gislative power of any state within its own 
limits be not infringed or violated.” 

The ambiguous phrases which follow the 
grant of power to the United States, was so 
construed by the states of North Carolina and 
Georgia as to annul the power itself. The dis- 
contents and confusion resulting from these 
conflicting claims, produced representations to 
congress, which were referred to a committee, 
who made their report in 1787. ‘The report 
does not assent to the construction of the two 
states, but recommends an accommodation, by 
liberal cessions of territory, or by an admission 
on their part, of the powers claimed by con- 
gress. ‘The correct exposition of this article 
is rendered unnecessary by the adoption of our 
existing constitution. ‘That instrument confers 
on congress the powers of war and peace; of 
making treaties, and of regulating commerce 
with foreign nations, and among the several 
states, and with the Indian tribes. ‘These pow- 
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ers comprehend all that is required for the re- 
gulation of our intercourse with the Indians. 
They are not limited by any restrictions on their 
free action. ‘The shackles imposed on this 
power, in the confederation, are discarded. 
The Indian nations had always been con- 
sidered as distinct, independent, political com- 
munities, retaining their original natural rights, 
as the undisputed possessors of the soil, from 
time immemorial, with the single exception of 
that imposed by irresistible power, which ex- 
cluded them from intercourse with any other 
European potentate than the first discoverer of 
the coast of the particular region claimed: and 
this was a restriction which these European 
potentates imposed on themselves, as well as 
on the Indians. ‘The very term “ nation,”’ so 
generally applied to them, means “a people 
distinct from others.” ‘The constitution, by 
declaring treaties already made, as well as 
those to be made, to be the supreme law of the 
land, has adopted and sanctioned the previous 
treaties with the Indian nations, and, conse- 
quently, admits their rank among those powers 
who are capable of making treaties. The 
words “ treaty” and “ nation’ are words of our 
own language, selected in our diplomatic and 
legislative proceedings, by ourselves, having 
each a definite and well understood meaning. | 
We have applied them to Indians as we have| 


crown. These newly asserted titles can derive, 
no aid from the articles so often repeated in| 
Indian treaties, extending to them, first, the| 
protection of Great Britain, and afterwards) 
that of the United States. These articles are) 
associated with others, recognizing their title’ 
to self-government. ‘The very fact of repeated! 
treaties with them recognizes it; and the set-| 
tled doctrine of the law of nations is, that a! 
weaker power does not surrender its indepen-' 
dence—its right to self-government—by asso-| 
ciating with a stronger and taking its protec- 
tion. A weak state, in order to provide for| 
its safety, may place itself under the protection) 
of one more powerful, without stripping itself] 
of the right of government, and ceasing to be| 
a state. Examples of this kind are not want-| 
ing in Europe. “Tributary and feudatory 
states (says Vattel,) do not thereby cease to be! 
sovereign and independent states, so Jong as 
self-government and sovereign and indepen-| 
dent authority is left in the administration 
of the state.” At the present day more than| 
one state may be considered as holding its! 
right of self-government under the guarantee 
and protection of one or more allies. 

The Cherokee nation, then, is a distinct 


tion, with its permission and by the authority 
of the President of the United States, is also a 
violation of the acts which authorize the chief 
magistrate to exercise this authority. 

Will these powerful considerations avail the 
plaintiff in error? We think they will. He was 
seized and forcibly carried away while under 
the guardianship of treaties guaranteeing the 
country in which he resided, and taking it un- 
der the protection of the U. States. He was 
seized while performing, under the sanction of 
the chief magistrate of the Union, those duties 
which the humane policy adopted by congress 
had recommended. He was apprehended, 
tried, and condemned, under colour of a law 
which has been shown to be repugnant to the 
constitution, laws, and treaties, of the United 
States. Had a judgment, liable to the same 


| objections, been rendered for property, none 


would question the jurisdiction of this court. 
It cannot be less clear when the judgment af- 
fects personal liberty, and inflicts disgraceful 
punishment, if punishment could disgrace when 
inflicted on innocence. The plaintiff in error 


|is not less interested in the operation of this 


unconstitutional law than if it affected his pro- 
;perty. He is not less entitled to the protec- 





community, occupying its own territory, with 
boundaries accurately described, in which the 
laws of Georgia can have no force, and which 


ition of the constitution, laws, and treaties, of 
his country. 
It is the opinion of this court that the judg- 


applied them to the other nations of the earth. | the citizens of Georgia have no right to enter,! ment of the superior court for the county of 

he s _ | but with the assent of the Cherokees them-| Gwinnett, in the state of Georgia, condemning 
Georgia, herself, has furnished conclusive |selves, or in conformity with treaties, and with! Samuel A. Worcester to hard labour, in the 
evidence that her former opinions on this sub- | the acts of congress. The whole intercourse | penitentiary of the state of Georgia, for four 
ject concurred with those entertained by her|between the United States and this nation i8,| years, was pronounced by that court under co- 


by our constitution and laws, vested in the go-| lour of a law which is void, as being repugnant 


They are applied to all in the same sense. 


sister states, and by the government of the| 
United States. Various acts of her legislature | 
have been cited in the argument, including the 
contract of cession made in the year 1802, all} 
tending to prove the acquiescence in the uni- | 
versal conviction that the Indian nations pos- 


. . | 
sessed a full right to the lands they occupied, | 


until that right should be extinguished by the |lately adopted by the legislature of Georgia in| 


vernment of the United States. 

The act of the State of Georgia, under 
which the plaintiff in error was prosecuted, is 
conseqently void, and the judgment a nullity. 
Can this court revise and reverse it? 

If the objection to the system of legislation 


to the constitution, treaties, and laws of the 
| United States, and ought therefore to be re- 
versed and annulled. 


For “ The Friend.’ 
YEARLY MEETING, 
The approach of a yearly meeting brings to 


United States, with their consent; that their)relation to the Cherokee nation, was confined) the members its appropriate feelings of in- 
territory was separated from that of any state |to its extra-territorial operation, the objection,| terest. In the aged and experienced who 
within whose chartered limits they might reside, | though complete, so far as it respected mere| have borne the burden and heat of the day, 
by a boundary line, established by treaties; that, | right, would give this court no power over the| it kindles up that deep concern they have long 
within their boundary, they possessed rights|subject. But it goes much further. If the 
with which no state could interfere; and that} review which has been taken be correct, and 
the whole power, regulating the intercourse | we think it is, the acts of Georgia are repug-| which, these annual convocations were origi- 


with them, was vested in the United States.|nant to the constitution, laws, and treaties of} nally instituted. 


A review of these acts, on the part of Geor- 
gia, would occupy too much time, and is the 


ithe United States. 


tablished between the United States and the 


rately detailed in the argument at the bar. |Cherokee nation, the regulation of which, ac- 
Her new series of laws, manifesting her aban-| cording to the settled principles of our consti-| heighten their anxiety for the safety of the 
donment of these opinions, appears to have |tution, are committed exclusively to the go-| church, and for the honour of the great name 


commenced in December, 1828. 

In opposition to this original right possessed 
by the undisputed occupants of every country, 
to this recognition of that right, which is evi- 
denced by our history, in every change through 
which we have passed, is placed the charters 
granted by the monarch of a distant and dis- 
tinct region, parcelling out a territory in pos- 
session of others, whom he could not remove, 
and did not attempt to remove, and the ces- 
sion made of his claims by the treaty of peace. 


all history since, explain these charters; and 
the king of Great Britain, at the treaty of 


jvernment of the Union. 

They are in direct hostility with treaties, re- 
peated in a succession of years, which mark 
lout the boundary that separates the Cherokee 
icountry from Georgia; guarantee to them all 
the land within their boundary; solemnly pledge 
ithe faith of the United States to restrain their 
|citizens from trespassing on it; and recognise 
' the pre-existing power of the nation to govern 
| itself. 


| felt for the cause of religion and for the wel- 
fare of their fellow members, to promote 





The changes which the 
} 
co-labourers, and by the inroads of a worldly 
spirit, captivating many who seemed to have 
enlisted in the Redeemer’s cause, tend to 





\in the earth. They cannot but secretly im- 
plore his continued mercy and goodness, that 
as their sands are run, a portion of the same 
spirit which rested upon the faithful of past 
generations, may descend to their successors, 
imparting wisdom and courage to exalt the 
sacred doctrines and testimonies, which He, 
who is to be head over all things to his church, 
raised up this people to bear. To those who 
have reached and just passed the meridian, 


They are in equal hostility with the acts of} and upon whom must be shifted in the lapse 
The actual state of things at the time, and|congress for regulating this intercourse and/of a short period, the responsibilities which 


|giving effect to the treaties. 
The forcible seizure and abduction of the 


now rest on the fathers, the prospect of their 
own situation is affecting and fraught with 


peace, could cede only what belonged to his! plaintiff in error, who was residing in the na-/ deep importance to themselves and to the body 


| tevolution of a year effects by the death of 
| They interfere forcibly with the relations es-) 
less necessary, because they have been accu-| 
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at large. Accustomed to watch their move- 
ments and partake of the counsels of wisdom 
and religious experience, and to confide in 
the judgment of their ancient friends, they 
must often close their eyes at the prospect of 
their removal, when, instead of sheltering 
themselves under their wing, depending upon 
their directions, they must take their accounta- 
bility, stand in their places as examples to the 
flock, and sustain the weight of the ark on 
their shoulders as well as the burdens of the 
weak and inexperienced. Each annual meet- 
ing presents some vacant seat, and reminds 
them that as the standard bearers are fast re- 
ceding from their sight, it is with advancing 
years more and more needful they should be 
redeeming from the world, and devoting them-| 
selves to the Captain of their salvation, that; 
they may be thoroughly equipped with his di-} 


| 
. . . | 
vine armour, and prepared for duty as soldiers} 


Yearly Meeting brings round also its vari- 


and watchmen under his command. | 
| 


has a proper regard for them, and for the toils| the conduct of an individual member of the 
and services which they have steadfastly en-| confederacy, the United States ought to be pre- 
dured for the great cause of faith, and the| served from the indelible infamy which must 
welfare of their beloved Society. And like| attach itself to those who violate the rights of 
the venerable apostle, who had no greater joy \the defenceless Indian, or who attempt to de- 
than to see the children walking in the truth,| prive him of bis patrimonial inheritance. 
nothing can more contribute to solace their — 
weary spirits, besides the immediate consola- CENTRAL SCHOOL, 
tions of the gospel, than the evidence that} The managers of Friends’ Central School 
the youth and the strong men are following] Association, having purchased an eligible site 
them as they follow Christ; and connected as} for the institution in Haverford Township, 
it is with the prosperity of our Society, and} about eight miles west of Philadelphia, near 
the salvation of immortal souls, the incite-| the line of the Columbia rail-road, and expect- 
ments and obligations are powerful to yield | ing to complete the necessary buildings, and 
to the means by which those ends may be ac- open the school in the course of the ensu- 
complished. S. ing year, publish the following notice for the 
— ~— <= | information and guidance of Friends, desirous 
THE FRIEND. of having their children entered at the school. 
— a I. The students at this institution shall be 
THIRD MONTH, 17, 1832. Friends, or the children of Friends. 
——————————— . —— Il. The full course of instruction will em- 
We have inserted in to-day’s paper the! brace a period of four years, and include the La- 











ous anticipations in the minds of the junior| whole ofthe opinion of the Supreme Court of} tin and Greek languages, ancient and modern 


members. ‘T'o mingle in the society of their|the United States in the great case of the mis- 


‘literature, mental and moral science, mathe- 


friends both older and younger, produces|sionaries, formerly resident in the Cherokee! matics and natural philosophy. 


agreeable and often instructive impressions. It} country against the state of Georgia. 
strengthens the ties of friendship, and pre-| The magnitude of the interests involved in 
serves a healthful circulation of that Christian | this decision, and its intimate connexion with| 


Ill. No student will be admitted into the 


school for less than one year. 


fellowship and interest, which the members of 


a religious body ought sedulously to cultivate 
with one another. 
attract some to the city where the grave as- 
sembly convenes, but who, when little ex- 
pecting it, may be taken in the gospel nets, 


and return to their habitations with reflections} 


far different from those with which they left 
them. Let the number of this description be} 
not a few. In the beauty and freshness of 
youth, there are many whose countenances 
betray them to have been with Jesus, who go 
up to the solemn feast with hearts filled with 
desires after good—that the King may reign 
gloriously in the midst of his church—that 


the ark of his strength may arise, and his) 


priests may be clothed with righteousness 
and his saints shout for joy. These are the 
days in which they are nourished from the 
breasts, and not having felt it, know not what 
it is to endure hardness as the experienced 
soldiersof the Lamb. But if they are faithful 
to their Lord, in due time they will be brought 


o : . . | 
forward, and by courses of discipline accord-| 
ing as they can bear it, will be ushered into} 


scenes of actual service, and thus make up 
that succession in the militant church, which 
it must be the joy of their elder friends to see 
preparing in the Lord’s hand. 

May the sons of the ancients go down in 


Pleasurable pictures may | 


IV. The students will be arranged according 
our national character and reputation, pre-| to their proficiency, into four classes, and pre- 
clude the necessity of any apology for the) viously to their admission into either of these, 
space we have allotted to it in our columns. | they shall undergo an examination by the 
Our readers will perceive that the decision of} teacher, in the following preparatory studies, 
the venerable chief justice and his associates|tg wit, English, Latin and Greek grammar, 
covers the whole ground of the Cherokee con-| Cacar de Bello Gallico, the Gospel of St. John 
» Ore” . . > » » >< . - i i al ‘ - 3 . 5 . ? 
troversy. It confirms in the fullest_ manner} jp the original Greek, geography, arithmetic, 
the following important propositions, for which) algebra as far as simple equations inclusive. 
the friends of the Aborigines have earnestly} “y, For the accommodation of parents, who 
contended. Ist. That the Indian tribes have} cannot conveniently have the children in- 
an original underived right to the full posses-| structed elsewhere in all the studies, last enu- 
sion and enjoyment of all lands which they have! merated, a fifth or preparatory class will be 
not specifically ceded to the United States by| received, in order that such children may have 
-— 7 o Ty’ sy fs > > recarda ae e —  . 
treaty. 2d. That they are to be regarded as) the opportunity of acquiring the requisite at- 
independent sovereign nations, except in so far'| tainments with as little delay as practicable. 
ae or aw ave reli che ~ sa | . . ° . . ° 
as they may have re linquished the attributes VI. The students will be carefully instructed 
which belong to separate sovereignties. Sd. jn the fundamental doctrines of Christianity as 
hat they are independent of the control of) held by our religious Society, and in the nature 
those states, to whose ow their lands) and ground of our Christian testimonies, and 
are adjacent; and lastly, that they are alto-| their deportment will be required to be con- 
gether unconnected with and irresponsible to} gistent therewith. 
any other state or power than the United Philadelphia, 3d mo. 1832. 
|States of America. These principles are so 
manifestly accordant with reason and justice, 
no less than with treaty stipulations, that no- ane D N 
ithing but the most deplorable’ selfishness and Jonn Mraner, Dover, N. H. Ma’ 
cupidity could ever have caused them to be dis- Joux D. Lane, North Berwick, Maine. 
regarded or forgotten. — 


3 We consider the opinion of the Supreme Longevity.—It appears by the census of 1830, that 
|Court in this case as of immense value; for} there were in the United States 2654 persons of one 


Agents for the Friend. 


brightness, their spirits animated with faith | whatever may be the final result of the Chero-| hundred years and upwards, of these 297 were white 


and hope, that notwithstanding the besom of 


destruction has swept through our borders,| been achieved 
the tender mercy of the unslumbering Shep-| 
herd of the sheep will not be withdrawn, but} 


ee a ; a 43 a | males, 234 white females, 719 male slaves, 662 female 
kee question, two most important objec “= have| slaves, 382 free black males, and 359 free black females. 
the national faith has been pre-| so it will be scen that the proportion of blacks of 100 
served—the national sense of justice and of years old, greatly exceeds that of the whites. The 
lricht has been vindicated—and the United | total number of persons of this advanced age in the 





. 6. 48 - ic . : \sceveral ste te. in Maine & N trea 1&- 
according to the predictions of many who! States have been rescued from the deepest igno-| S¢ver@l states, is, in Maine 5; New Hampshire 15; 


have rested from their labours, brighter days) miny and disgrace. 
of life and power will break upon and over- 


| Vermont 14; Massachusetts 12; Rhode Island 6; Con- 
| necticut 20; New-York 130; New Jersey 14; Pennsyl- 


When we consider the exalted character Of | vania 130; Delaware 38; Maryland 262; Virginia 479; 


spread this highly favoured, but deeply revolt-| the tribunal from which this righteous decree | North Carolina 304; South Carolina 240; Georgia 236; 
ing people, in which the pure spiritual reli-| has gone forth, the clearness and force with) Alsbassa 87; Sane iia dar eae rans a 
gion of the gospel of Jesus Christ will again| which it has been pronounced, we can scarcely | 172; Kentucky 1 16; Ohio 42; Indiana 19; Illinois 12; 

<7 : Pee ie ; 3 5 ” | Missouri 51; District of Columbia 18; Florida lerritory 
more eminently flourish amongst them. To! bring ourselves to believe, that it wil) not be 


cheer their anxious and often borne-down|carried into execution by the parties upon 


spirits, must be the delight of every one who 


2; Michigan Territory 1; Arkansas Territory 7. 
N.Y. Traveller. 


whom that duty devolves. Whatever may be 





